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Subpart A—General

§219.1 Purpose and scope.

(a) The purpose of this part is to pre-
vent accidents and casualties in rail-
road operations that result from im-
pairment of employees by alcohol or
drugs.

(b) This part prescribes minimum
Federal safety standards for control of
alcohol and drug use. This part does
not restrict a railroad from adopting
and enforcing additional or more strin-
gent requirements not inconsistent
with this part.

§219.3 Application.

(a) Except as provided in paragraphs
(b) and (c), this part applies to—

(1) Railroads that operate rolling
equipment on standard gage track
which is part of the general railroad
system of transportation; and

(2) Railroads that provide commuter
or other short-haul rail passenger serv-
ice in a metropolitan or suburban area
(as described by section 202(e) of the
Federal Railroad Safety Act of 1970, as
amended).

(b)(1) This part does not apply to a
railroad that operates only on track in-
side an installation which is not part of
the general railroad system of trans-
portation.

(2) Subparts D, E, F and G do not
apply to a railroad that employs not
more than 15 employees covered by the
Hours of Service Act (45 U.S.C. 61-64b)
and that does not operate on tracks of
another railroad (or otherwise engage
in joint operations with another rail-
road) except as necessary for purposes
of interchange.

49 CFR Ch. Il (10-1-98 Edition)

(3) Subpart | does not apply to a rail-
road that has fewer than 400,000 total
manhours.

(c) Subparts E, F and G do not apply
to operations of a foreign railroad con-
ducted by covered service employees
whose primary place of service (‘*“home
terminal’’) for rail transportation serv-
ices is located outside the United
States. Such operations and employees
are subject to subparts A, B, C, and D
when operating in United States terri-
tory.

[54 FR 53259, Dec. 27, 1989, as amended at 59
FR 7457, Feb. 15, 1994]

§219.5 Definitions.

As used in this part—

Alcohol means the intoxicating agent
in beverage alcohol, ethanol or other
low molecular weight alcohols includ-
ing methyl or isopropyl alcohol.

Alcohol concentration (or content)
means the alcohol in a volume of
breath expressed in terms of grams of
alcohol per 210 liters of breath (as indi-
cated by a breath test under this part)
or grams of alcohol per 100 milliliters
of whole blood.

Alcohol use means the consumption of
any beverage, mixture or preparation,
including any medication, containing
alcohol.

Class I, “Class Il,”” and ‘“‘Class 111’
have the meaning assigned by regula-
tions of the Interstate Commerce Com-
mission (49 CFR Part 1201; General In-
structions 1-1), as those regulations
may be revised and applied by order of
the Commission (including modifica-
tions in class thresholds based revenue
deflator adjustments).

Confirmation test means a second test,
following a screening test with a result
of .02 or greater, that provides quan-
titative data of alcohol concentration.

Consortium means an entity, includ-
ing a group or association of employers
or contractors, that provides alcohol
testing as required by this part or
other DOT alcohol testing regulation
and that acts on behalf of the employ-
ers.

Controlled substance has the meaning
assigned by 21 U.S.C. 802 and includes
all substances listed on Schedules |
through V as they may be revised from
time to time (21 CFR parts 1301-1316).
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Covered employee means a person who
has been assigned to perform service
subject to the Hours of Service Act (45
U.S.C. 61-64b) during a duty tour,
whether or not the person has per-
formed or is currently performing such
service, and any person who performs
such service. (An employee is not ‘“‘cov-
ered” within the meaning of this part
exclusively by reason of being an em-
ployee for purposes of section 2(a)(3) of
the Hours of Service Act, as amended
(45 U.S.C. 62(a)(3)).) For the purposes of
pre-employment testing only, the term
covered employee includes a person ap-
plying to perform covered service.

Co-worker means another employee of
the railroad, including a working su-
pervisor directly associated with a
yard or train crew, such as a conductor
or yard foreman, but not including any
other railroad supervisor, special agent
or officer.

DOT Agency means an agency (or
‘‘operating administration’) of the
United States Department of Transpor-
tation administering regulations re-
quiring alcohol or controlled substance
testing (14 CFR parts 61, 63, 65, 121 and
135; 49 CFR parts 199, 219, 382 and 654) in
accordance with part 40 of this title.

Drug means any substance (other
than alcohol) that has known mind or
function-altering effects on a human
subject, specifically including any
psychoactive substance and including,
but not limited to, controlled sub-
stances.

FRA means the Federal Railroad Ad-
ministration, U.S. Department of
Transportation.

FRA representative means the Asso-
ciate Administrator for Safety, FRA,
the Associate Administrator’s delegate
(including a qualified State inspector
acting under part 212 of this chapter),
the Chief Counsel, FRA, or the Chief
Counsel’s delegate.

Hazardous material means a commod-
ity designated as a hazardous material
by part 172 of this title.

Impact accident means a train acci-
dent (i.e., a rail equipment accident in-
volving damage in excess of the current
reporting threshold, $6,300 for calendar
years 1991 through 1996, $6,500 for cal-
endar year 1997, and $6,600 for calendar
year 1998) consisting of a head-on colli-
sion, a rear-end collision, a side colli-
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sion (including a collision at a railroad
crossing at grade), a switching colli-
sion, or impact with a deliberately-
placed obstruction such as a bumping
post. The following are not impact ac-
cidents:

(1) An accident in which the derail-
ment of equipment causes an impact
with other rail equipment;

(2) Impact of rail equipment with ob-
structions such as fallen trees, rock or
snow slides, livestock, etc.; and

(3) Raking collisions caused by de-
railment of rolling stock or operation
of equipment in violation of clearance
limitations.

Independent with respect to a medical
facility, means not under the owner-
ship or control of the railroad and not
operated or staffed by a salaried officer
or employee of the railroad. The fact
that the railroad pays for services ren-
dered by a medical facility or labora-
tory, selects that entity for performing
tests under this part, or has a standing
contractual relationship with that en-
tity to perform tests under this part or
perform other medical examinations or
tests of railroad employees does not, by

itself, remove the facility from this
definition.
Medical facility means a hospital,

clinic, physician’s office, or laboratory
where toxicological samples can be col-
lected according to recognized profes-
sional standards.

Medical practitioner means a physi-
cian or dentist licensed or otherwise
authorized to practice by the state.

Medical Review Officer or MRO refers
to a licensed physician designated by
the railroad who is responsible for re-
ceiving laboratory results generated by
the railroad’s drug testing program (in-
cluding testing mandated or authorized
by this part), who has knowledge of
substance abuse disorders, and who has
appropriate medical training to inter-
pret and evaluate an individual’s posi-
tive test result (as reported by the lab-
oratory) together with his or her medi-
cal history and any other relevant bio-
medical information.

NTSB means the National Transpor-
tation Safety Board.

Passenger train means a train trans-
porting persons (other than employees,
contractors or persons riding equip-
ment to observe or monitor railroad
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operations) in intercity passenger serv-
ice, commuter or other short-haul serv-
ice, or for excursion or recreational
purposes.

Positive rate means the number of
positive results for random drug tests
conducted under this part plus the
number of refusals of random tests re-
quired by this part, divided by the
total number of random drug tests con-
ducted under this part plus the number
of refusals of random tests required by
this part.

Possess means to have on one’s person
or in one’s personal effects or under
one’s control. However, the concept of
possession as used in this part does not
include control by virtue of presence in
the employee’s personal residence or
other similar location off of railroad
property.

Railroad means all forms of non-high-
way ground transportation that run on
rails or electro-magnetic guideways,
including:

(1) Commuter or other short-haul rail
passenger service in a metropolitan or
suburban area, as well as any com-
muter rail service which was operated
by Consolidated Rail Corporation as of
January 1, 1979, and

(2) High speed ground transportation

systems that connect metropolitan
areas, without regard to whether they
use new technologies not associated
with traditional railroads.
Such term does not include rapid tran-
sit operations within an urban area
that are not connected to the general
railroad system of transportation.

Railroad property damage or damage to
railroad property refers to damage to
railroad property, including railroad
on-track equipment, signals, track,
track structures (including bridges and
tunnels), or roadbed, including labor
costs and all other costs for repair or
replacement in kind. Estimated cost
for replacement of railroad property
shall be calculated as described in the
FRA Guide for Preparing Accident/In-
cident Reports. (See 49 CFR 225.21))
However, replacement of passenger
equipment shall be calculated based on
the cost of acquiring a new unit for
comparable service.

Refuse to submit means that a covered
employee fails to provide a urine sam-
ple as required by 49 CFR part 40, with-
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out a genuine inability to provide a
specimen (as determined by a medical
evaluation), after he or she has re-
ceived notice of the requirement to be
tested in accordance with the provi-
sions of this part, or engages in con-
duct that clearly obstructs the testing
process.

Refuse to submit (to an alcohol test)
means that a covered employee fails to
provide adequate breath for testing
without a valid medical explanation
after he or she has received notice of
the requirement to be tested in accord-
ance with the provisions of this part,
or engages in conduct that clearly ob-
structs the testing process.

Reportable injury means an inury re-
portable under part 225 of this title.

Reporting threshold means the amount
specified in §225.19(e) of this chapter, as
adjusted from time to time in accord-
ance with appendix B to part 225 of this
chapter. The reporting threshold for
calendar years 1991 through 1996 is
$6,300. The reporting threshold for cal-
endar year 1997 is $6,500. The reporting
threshold for calendar year 1998 is
$6,600.

Screening test means an analytical
procedure to determine whether a cov-
ered employee may have a prohibited
concentration of alcohol in his or her
system.

Supervisory employee means an officer,
special agent, or other employee of the
railroad who is not a co-worker and
who is responsible for supervising or
monitoring the conduct or performance
of one or more employees.

Train, except as context requires,
means a locomotive, or more than one
locomotive coupled, with or without
cars. (A locomotive is a self-propelled
unit of equipment which can be used in
train service.)

Train accident means a passenger,
freight, or work train accident de-
scribed in §225.19(c) of this chapter (a
“rail equipment accident’” involving
damage in excess of the current report-
ing threshold, $6,300 for calendar years
1991 through 1996, $6,500 for calendar
year 1997, and $6,600 for calendar year
1998), including an accident involving a
switching movement.

Train incident means an event involv-
ing the movement of railroad on-track
equipment that results in a casualty
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but in which railroad property damage
does not exceed the reporting thresh-
old.

Violation rate means the number of
covered employees (as reported under
§219.801 of this part) found during ran-
dom tests given under this part to have
an alcohol concentration of .04 or
greater, plus the number of employees
who refuse a random test required by
this part, divided by the total reported
number of employees in the industry
given random alcohol tests under this
part plus the total reported number of
employees in the industry who refuse a
random test required by this part.

[54 FR 53259, Dec. 27, 1989, as amended at 59
FR 7457, Feb. 15, 1994; 59 FR 62228, Dec. 2,
1994; 61 FR 37224, July 17, 1996; 61 FR 60634,
Nov. 29, 1996; 61 FR 67490, Dec. 23, 1996; 62 FR
63466, Dec. 1, 1997; 62 FR 63676, Dec. 2, 1997]

§219.7 Waivers.

(a) A person subject to a requirement
of this part may petition the Federal
Railroad Administration for a waiver
of compliance with such requirement.

(b) Each petition for waiver under
this section must be filed in a manner
and contain the information required
by part 211 of this chapter.

(c) If the Administrator finds that
waiver of compliance is in the public
interest and is consistent with railroad
safety, the Administrator may grant
the waiver subject to any necessary
conditions.

§219.9 Responsibility for compliance.

(a) Any person (an entity of any type
covered under 1 U.S.C. 1, including but
not limited to the following: a railroad;
a manager, supervisor, official, or
other employee or agent of a railroad;
any owner, manufacturer, lessor, or
lessee of railroad equipment, track, or
facilities; any independent contractor
providing goods or services to a rail-
road; and any employee of such owner,
manufacturer, lessor, lessee, or inde-
pendent contractor) who violates any
requirement of this part or causes the
violation of any such requirement is
subject to a civil penalty of at least
$500 and not more than $11,000 per vio-
lation, except that: Penalties may be
assessed against individuals only for
willful violations; where a grossly neg-
ligent violation or a pattern of re-

§219.9

peated violations has created an immi-
nent hazard of death or injury, or has
caused death or injury, a penalty not
to exceed $22,000 per violation may be
assessed; and the standard of liability
for a railroad will vary depending upon
the requirement involved. See, e.g.,
§219.105, which shall be construed to
qualify the responsibility of a railroad
for the unauthorized conduct of an em-
ployee that violates §219.101 or §219.102
(while imposing a duty of due diligence
to prevent such conduct). Each day a
violation continues shall constitute a
separate offense. See appendix A to
this part for a statement of agency
civil penalty policy.

(b)(1) In the case of joint operations,
primary responsibility for compliance
with this part with respect to deter-
mination of events qualifying for
breath or body fluid testing under sub-
parts C and D of this part shall rest
with the host railroad, and all affected
employees shall be responsive to direc-
tion from the host railroad consistent
with this part. However, nothing in
this paragraph shall restrict the ability
of the railroads to provide for an appro-
priate assignment of responsibility for
compliance with this part as among
those railroads through a joint operat-
ing agreement or other binding con-
tract. FRA reserves the right to bring
an enforcement action for noncompli-
ance with applicable portions of this
part against the host railroad, the em-
ploying railroad, or both.

(2) Where an employee of one railroad
is required to participate in breath or
body fluid testing under subpart C or D
and is subsequently subject to adverse
action alleged to have arisen out of the
required test (or alleged refusal there-
of), necessary witnesses and documents
available to the other railroad shall be
made available to the employee on a
reasonable basis.

(c) Any independent contractor or
other entity that performs covered
service for a railroad has the same re-
sponsibilities as a railroad under this
part, with respect to its employees who
perform covered service. The entity’s
responsibility for compliance with this
part may be fulfilled either directly by
that entity or by the railroad’s treat-
ing the entity’s employees who perform
covered service as if they were its own
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